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* Background
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* Partnerships and dual practice
* ProcureCos

* Regulatory risks
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Objectives for today.

| hope you will be able to take from today:

* Ideas about whether ABSs might hold opportunities for you
* Views about the potential risks they might pose
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What is an ABS?

* “Tesco Law’

* Slater and Gordon

* The Co-operative Group

* A number of large law firms are expressing interest in floating
on the stock exchange
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Presentation Notes
Point 2: The other approved regulators are:

The Law Society 
The Master of the Faculties 
The Council for Licensed Conveyancers 
The Institute of Legal Executives 
The Chartered Institute of Patent Agents 
The Institute of Trade Mark Attorneys 
The Association of Law Costs Draftsmen 




The Legal Services Act 2007

Part 5 refers to “licensable body”, meaning ABS:

“Licensable body”

(1) A body (“B”) Is a licensable body If a non-authorised
person—

(a) Is a manager of B, or

(b) has an interest in B.

(2) A body (“B”) Is also a licensable body if—

(a) another body (“A”) is a manager of B, or has an
Interest in B, and

(b) non-authorised persons are entitled to exerC|se or
control the exercise . — —
of, at least 10% of the voting:righiss BAR
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Point 5 i.e in the type of services provided by authorised persons


(3) For the purposes of this Act, a person has an interest
In a body If—

(a) the person holds shares in the body, or

(b) the person is entitled to exercise, or control the
exercise of, voting rights

In the body.
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The Clementi report, which made the original recommendations on which the Legal Services Act was based, describes an LDP as a firm offering legal services, involving different sorts of lawyers.

1. Bodies with mixed lawyer ownership can include any combination of solicitors, barristers, legal executives, licensed conveyers and patent and trade mark attorneys
2. Non lawyers in the second type could be:
Those currently involved in law firms as professional managers (e.g. a director of finance or human resources
Other professionals or service providers 
Support staff
Those who wish to invest in a firm through the introduction of financial capital or of supporting technology and processes

LDPs are an interim regime before the ABS regime is implemented in 2011 or 2012. 
The SRA will commence regulation of LDPs from the end of March 2009.

The Council for Licensed Conveyancers has also been granted transitional powers under the Act to regulate LDPs and is understood to be developing a regulatory regime similar to the SRAs.
Barristers working within LDPs will be regulated both as part of the entity (by the SRA) and as individuals.

Misconduct by barristers working within an LDP will be likely to result in disciplinary action against them and/or the entity by the SRA.

The exact setting of regulatory boundaries between the SRA as the entity regulator and the BSB as the regulator of barristers within them is still the subject of ongoing dialogue between both bodies.
All of the regulators under the Act meet regularly to ensure that the rules that they create following the act do not conflict with each other.


Examples of ABSs

* Model 1 ‘LDP Plus’
* LDP comprising three lawyers and one non-lawyer manager

* No external ownership

* All LDPs existing under the interim regime which have a non-
lawyer manager will need to become an ABS

* Likely where a firm employs as a manager its former Head of

HR, Head of IT or Head of Finance
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Point 1. E.g. Even when the full ABS regime is in force, a firm of solicitors, barristers and licensed conveyancers only cannot be an ABS, but an LDP with one non-lawyer manager will then become an ABS
Point 2 – The Law Society through the SRA intends to seek to become a licensing authority. It would be open to the Bar Council, through the Board to seek to become one if that was thought to be an appropriate course of action in the future.

Over the coming weeks and months many of the issues that are being discussed and settled in relation to the LDP regime are likely to have consequences for the ultimate ABS regime.

The BSB is aware of the need to set out a clear and robust regulatory framework in the public interest to facilitate those individuals and entities intending to change and to stimulate the external investment envisaged by the Act.


* Model 2 — 100% externally-owned + owner has no interest in
the supply of the ABS’s services

* Owner has commercial interest in ABS only

* Ring-fenced legal services arm of the external owner

* Model 3 — 100% externally-owned + owner has an interest in
the supply of the ABS’s services

* Parent-owner might have an interest in ‘cross-selling’
services

* External owner could be regulated by a regulator from a
different sector

———
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LDPs give firms an opportunity to recognise and retain people who contribute to their success and all sizes of practice can do this.


* Model 4 — Multi-disciplinary practice (MDP)

* A ‘one-stop shop’ including managers from legal and other professions

* No external ownership

* Model 5 — Co-op model — external ownership + legal + non-legal services
* Model 6 — Private Equity Investment

* Model 7 — Floated company

* Model 8 — Hub and spoke

* Model 9 — (Model 2 or 3+) i.e. 100% external ownership + more than one
‘ring-fenced’ company

* Model 10 — Not for profit

* Model 11 — Local authorities/ in-house
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Presentation Notes
e.g. Virgin Law, Co-Op law?

As part of its online shopping service Tesco already have a Legal Store, offering a variety of DIY legal packs ranging from dealing with noisy neighbours to writing a will. 

Co-Op are marketing Co-Operative legal services as ‘the alternative to the high street solicitors’ It plans to ‘widen and ease public access to legal provision’  and its services cover wills, buying and selling your home, legal assistance with accidents & personal injuries and employment claims. Members of the Co-Operative Group are offered free legal advice across other aspects of the law. 

Virgin is currently considering setting up health centre in the UK offering a range of medical services. The new centres will all include a NHS GP surgery funded by the government and although the GPs will not be allowed to send someone next door for private treatment, other services can advertised in the waiting rooms.  


Partnerships and Dual Practice

1 April 2010, the LSB approved the following BSB applications
designed to relax provisions in the Code of Conduct:

*Barristers to be permitted to become managers of LDPs regulated by the
SRA, or bodies regulated by other authorised regulators, without having to
re-qualify as solicitors or another type of authorised person.

*Barristers to be permitted to be shareholders in LDPs whether or not they
are employees or managers of the LDP in guestion.

*Barristers to be permitted to practice in more than one capacity at the
same time - in other words part-time as a self-employed barrister within
chambers and part-time as a barrister in an employed or managerial
capacity.
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Example: In 2007 Marks and Clerk (a leading trademark and patent company) Lloyd Wise and Intellectual Property solicitors merged


ProcureCos

*A company or partnership with the aim of procuring legal
services

*Only procures legal services from others; would not supply
legal services itself

*Would not require regulation under the Legal Services Act
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Example: In 2007 Marks and Clerk (a leading trademark and patent company) Lloyd Wise and Intellectual Property solicitors merged


Regulatory Risks

*Ability to maintain autonomy and control over
practice (personal independence)
*Opportunities for growth of practice / increased
iIncome

*Maintaining the cab rank rule

*Avoiding conflicts of interest

*Retaining regulation by the BSB

*Improved stability and financial security

-—-___———___
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Example: In 2007 Marks and Clerk (a leading trademark and patent company) Lloyd Wise and Intellectual Property solicitors merged


*Access to new methods of distributing profits
*Ability to provide a more efficient and cheaper
service

*Ability to raise capital and investment
*Facilitation of joint tendering for work
*Remaining a member of the Bar as a separate
and independent legal profession

*Ability to work in management or partnership
with non-barristers




Risks to the future of the Bar

* The Cab Rank Rule

*In 2008 the BSB consulted on whether the rule should apply to:
- barristers practising in ABS firms or LDPs;

- barristers practising in partnerships with each other (if such
practice is permitted in the future);

- the self-employed Batr.
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The BSB is working hard to ensure that the fundamental standards and duties that currently apply to all practising barristers will continue to apply to barristers who are managers of or who are employed by SRA regulated LDPs

Point 4 The working group is comprised of senior barristers and lay people with a wide range of regulatory experience and members of the advisory panel include Professor Stephen Mayson


Risks to the public

* Conflicts of interest arising from instructions having already
been taken by the opposing party in a case

* Conflicts of interest arising from commercial pressures — e.g.
‘cross-selling
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The BSB is working hard to ensure that the fundamental standards and duties that currently apply to all practising barristers will continue to apply to barristers who are managers of or who are employed by SRA regulated LDPs

Point 4 The working group is comprised of senior barristers and lay people with a wide range of regulatory experience and members of the advisory panel include Professor Stephen Mayson


Access to justice

* Increasing the quality and breadth of provision of legal
services

* BSB regulatory objective ‘to promote accessible and flexible
high quality legal services in a competitive market’

* Need to keep equalities considerations to the forefront

* The effect of ABSs on diversity in the profession
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I note that BACFI’s response to our second consultation paper suggested that employed barristers are more likely to be attracted to joining an LDP than a barrister only partnership. This was a common view shared by a number of respondents to the consultation paper. However, an equal number of respondents considered that barrister only partnerships would diminish choice of counsel, particularly if provincial sets joined together, and would therefore not be in the public interest. 


Commencement

* In order to implement the ABS regime, three things are necessary:

-The Legal Services Board (LSB), as the overarching regulator of
legal services, must be permitted to recommend to the Lord
Chancellor that individual ‘approved regulators’ can be designated as
‘licensing authorities’, which will in turn license ABS,;

-Existing approved regulators, such as the BSB and the Solicitors
Regulation Authority (SRA), must be permitted to apply to the LSB to
become licensing authorities;

-The specific regulatory procedures contained in the LSA, which any
ABS and licensing authority must follow in order to become
operational, must be commenced. (These include procedures for
management, penalties, suspension or revocation of licen
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The Legal Services Act 2007
(Commencement Order No 7)

* Brings into force provisions in the LSA which are necessary to
allow bodies to submit applications to the LSB to be designated
as licensing authorities

* Further regulation(s) will be necessary to commence the
remaining provisions in Part 5 LSA, which ‘switch on’ the
operational provisions for the ABS licensing regime
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The Timing of Implementation

Government has brought forward commencement of
provisions that initiate the ABS timetable

First licensing authorities will be designated in spring
2011

*First ABSs to come into existence in summer /autumn
2011

*Political interest in the timing of commencement




Conclusions

Things to take away from today:
*Will ABSs hold further opportunities for you?

*What are the potential risks for the future of
the Bar, and for the public?

*Should the BSB regulate entities in the future?
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